THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE

UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
REG ON |V - ATLANTA, GEORG A

DATE: AUG 11 1983

SUBJECT: Requirenent to Publish Al Significant Final Actions Under Title I
of the Clean Air Act

FROM Chief, Air Managenent Branch

TO Section Chiefs
Unit Chiefs
Team Leaders
Bruce M1l er
Roger Pf af f

As some of you may recall fromone of the sessions at the recent Southern

Pi nes neeting, there was a di scussion concerning the publication of certain
Agency actions in the Federal Register. The discussion prinmarily dealt with
NESHAPS, NSPS and PSD applicability determ nations.

The attached policy nenoranda describe certain types of final agency actions
whi ch we are supposed to be publishing in the Federal Register. | would
like for you to consider the inpact or these requirements on our program and
the steps we should be taking to satisfy this guidance. Each of you should
ensure that all applicable Branch activities, as described in the attached
nmenor anda, for which you have responsibility are published in the Federa
Regi ster. Also, we should try to obtain exanple Federal Register notices
fromother Regions if this would help us in preparing our own notices. A
few exanpl es are attached.

Regarding the applicability determ nations under NSPS, NESHAPS, and PSD, it
woul d seem that sone of the cases where we woul d need to publish these itens
include, but are not limted to, the situations described bel ow

(1) Situations where the regulations do not provide clear guidance
concerning the applicability of certain regulations to a source
and

(2) \When we have received an official request froma source or contro
agency to nake an applicability determ nation.

In addition, based upon recent conmunications between nenbers of our staff
and headquarters staff, we should al so be publishing alternative NSPS test
nmet hods and ot her alternative NSPS test procedures in the Federal Register,
regardl ess of the source category, if any one of the follow ng conditions
exi sts:

(1) The alternative test nethod/procedure involves a substantive
change fromthe pronul gated nethod/ procedure. This is a decision
that has to be based upon good judgenent, and only those
al ternative methods/procedures that involve de mnims or
i nsignificant changes do not need to be published in the Federa
Regi st er.

(2) The alternative test nethod/procedure is likely to be utilized at
addi tional emission sources in the future. |If the alternative
net hod/ procedure will nost |ikely never be applied at any other



source in the future and will probably be used in only one
i solated case, this type of situation would not need to be
published in the Federal Register.

(3) If we anticipate that the alternative test nethod/procedure is
likely to be challenged or questioned, then we should publish it
in the Federal Register.

Typically, an alternative procedure woul d be pronul gated in the Federal

Regi ster out of George Walsh's office in Durhamif it were going to have
national, long-termeffects. However, Regional Ofices would need to
initiate Federal Register notices describing the use of alternative
procedur es when one of the above conditions exists and when the procedure in
question has not been pronul gated as an acceptable alternative nethod.

Pl ease i npl ement these guidelines i mediately. Also, please publish all

past itens covered by these nenoranda which are likely to be involved in
enforcement actions or other litigation. You should consult with the
appropriate attorneys on these decisions. |If you need additional guidance,

I suggest that you contact Earl Salo (FTS 382-7632) wi th questions regarding
NSPS or Sarah Schneeberg (FTS 382-7730) with questions regardi ng PSD/ NSR
They are staff attorneys in EPA's Ofice of General Counsel.

Janmes T. W/ burn
Att achnent s

UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D.C. 20460

OFFI CE OF
LEGAL AND ENFORCEMENT COUNSEL

DATE: February 23, 1983

SUBJECT: Requirenent to Publish Al Significant Final Actions Under Title I
of the Clean Air Act

FROM Robert M Perry
Associ at e Admi ni strator
and CGeneral Counsel

TO Regi onal Counsel s
Regi ons |-X

The purpose of this nenmorandumis to reiterate the Agency policy that
Clean Air Act applicability determ nations nust be published in the Federal
Regi ster. Applicability determ nati ons under NSPS, NESHAP, and PSD,

i ssuance and deni al of PSD, NESHAP, and new source review permts, and

i ssuance and denial of Section 111(j) waivers are final agency actions. As
such, each of these determni nations nmust be published in the Federal

Regi st er.

DI SCUSSI ON

This procedure was first set forth in a nenorandum dat ed Septenber 1,
1979, fromthe General Counsel, the Assistant Adm nistrator for Air, Noise
and Radi ation and the Assistant Adm nistrator for Enforcenent (copy
attached).

One mmj or reason for requiring these actions to be published in the
Federal Register is to limt sources to a 60 day period in which to
challenge themin Circuit Court under the provisions of Section 307(b)(1).
That section provides that the 60 day period for obtaining judicial review
of any final action runs fromthe date on which notice appears in the
Federal Register. By starting the 60 day period for judicial review,
publication forces interested persons to seek review pronptly or not at all.

In practice, regional offices are now carrying out the dictates of the



Sept enber 1979 neno in an inconsistent manner, sone routinely publishing
every applicability determ nati on and some publishing al nost none at all.
The Agency is nowin litigation with a source which, in the nmddle of an
enf orcenent action, has
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rai sed the question of the correctness of an NSPS applicability
determination. W are faced with the possibility of first having to
litigate the correctness of our applicability determination in Circuit Court
and then having to return to district court for a case to determ ne
appropriate renedies. Such action would delay any review of appropriate
remedi es substantially and doubl e the burden to EPA and DQJ attorneys.

We do not want this kind of situation to recur in other enforcenent
actions. Therefore, please nake sure that your regional offices are
publishing all of the above-captioned final actions.

At t achnent

cc: Kathleen M Bennett
Ofice of Air, Noise and Radi ati on

UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D.C. 20460

OFFI CE OF
GENERAL COUNSEL

DATE: Sept enber 1, 1979

SUBJECT: Federal Register Publication of Significant Final Actions Under
Title | of the Clean Air Act

FROM Ceneral Counsel
Assi stant Administrator for Air, Noise and Radi ation
Assi stant Admi ni strator for Enforcenent

TO Regi onal Administrators
Director, Ofice of Air Quality Planning and Standards
Associ ate CGeneral Counsel for Air, Noise and Radi ation
Director, Stationary Source Enforcenent Division

POLI CY

Effective inmediately, notice of significant final actions under Title
I of the Clean Air Act nust be pronptly published in the Federal Register.
The significant actions that are not now routinely noticed in the Federal
Regi ster and which are the primary focus of this nmenp, are: applicability
det erm nati ons under NSPS, NESHAP and PSD, issuance and deni al of PSD,
NESHAP and new source review pernmts; and i ssuance and deni al of Section
111(j) waivers. Cuidance on publishing notice of action under Title Il wll
be circulated later.

RATI ONALE

A nunber of considerations support the policy of publishing final
actions in the Federal Register. First, section 307(b)(1) now provides that
the 60 day period for obtaining judicial review of any final action runs
fromthe date on which notice appears in the Federal Register. By starting
the 60-day period for judicial review, publication forces interested persons
to seek review pronptly, or not at all. This gives finality to our actions,
and avoids litigation
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over stale issues. (W are now defending the issuance of a PSD permt in a
lawsuit filed a year after the permt was issued.)

Second, under the Administrative Procedure Act, if we publish our final
actions, we can rely on them as precedent in subsequent cases. See 5 U.S.C.



Section 552(a)(2).

Third, publication of final actions will support our position that al
final actions are directly reviewable in the courts of appeals. Although
both the plain |anguage and the legislative history of Section 307(b)(1)
support this position, a recent decision of the United States Court of
Appeals for the Fifth Grcuit held that an NSPS applicability decision was
reviewable in the district court. PPG Industries v. Harrison, 587 F.2d 237
(1979). Publication of the determ nation in the Federal Register m ght have
hel ped us persuade the Court that it was a final action and the result of an
establ i shed deliberative process. W expect that other persons affected by
final Agency actions will seek judicial reviewin the district courts, where
they may obtain lengthy discovery and a trial, rather than be linted to a
review of the record nade by the Agency. Publication of the actions in the
Federal Register will strengthen our position that reviewis in the courts
of appeal s.

Fourth, publication of actions will tend to insure consistent decision-
maki ng t hroughout the Agency. Congress has stressed the inportance of such
consistency in Section 301(a)(2)(A) of the Act.

| MPLEMENTATI ON

We do not expect that giving notice of these significant actions in the
Federal Register will inpose great resource burdens on your offices. 1In the
case of the significant actions |listed above, the responsible office
normal ly makes a witten determ nation, including a statenment of the facts
and the rationale for the determination. Al that is required is to put the
determ nation into Federal Register format. |[If the determ nation seens too
long to be published verbatim the Federal Register notice could nerely
sunmari ze it, and give notice of how interested persons can obtain the ful
text. Permt determinations will probably be the only actions |engthy
enough to be candidates for this abbreviated approach.

Federal Register notices of final action may not reveal information
that is entitled to treatnment as confidential. You should rem nd regul at ed
persons that a notice will be
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publ i shed, and that they should clearly indicate in their subm ssion what
information they want to be treated as confidential. See 40 CF.R Part 2
Subpart B, "Confidentiality of Business Information."

If you feel that sending individual notices of final actions to the
Federal Register is a resource burden, you could accumul ate them and send
themin batches. You nmust send such batches at |east every nonth.

Note that this policy is prospective. W do not require that past

actions be published, although they cannot be relied on as precedent unless
t hey are published.

If you need any help in interpreting or inplenmenting
this policy, please contact one of the follow ng persons on our staffs:

O fice of General Counsel - Earl Salo, 755-0763

Ofice of Air, Noise and Radi ati on - Di ck Rhoads, 629-5251

Ofice of Enforcenent - Martha Prothro, 755-2523

In particular, please advise us if you need gui dance on the proper
format for these Federal Register notices. Also, please advise us if you
think there are additional categories of significant final actions under

Title | that we have not |isted.

We are al so considering which actions under Title Il should be noticed
in the Federal Register. W welcome any suggestions on this question.

Attached as an exanple is a Federal Register notice of
the i ssuance of a PSD permt.



At t achment
ENVI RONMVENTAL PROTECTI ON AGENCY
Regi on |
Noti ce of Approval of PSD Permit to Linme Products Corporation

Notice is hereby given that on June 19, 1979, the Environnental
Protection Agency issued a Prevention of Significant Deterioration (PSD)
pernmit to Linme Products Corporation for approval to construct an asphalt
batch plant in Warren, Maine. This permt has been issued under EPA' s
Prevention of Significant Air Quality Deterioration (40 CFR Part 52.21)
regul ati ons applicable to the asphalt batch plant subject to certain
condi tions, including:

1. Particulate matter emission limtation shall not exceed 0.05 gr/dscf
(10 I bs/hr.)
2. Retrofit with air pollution control equipment as specified in

appl i cation.

3. The aggregate used to be conprised of |inmestone and/or dolomte (pH
greater than 7).

The PSD permit is reviewabl e under Section 307(b)(1l) of the Cean Air
Act only in the First Circuit Court of Appeals. A petition for review nust
be filed on or before (60 days frompublication in the Federal
Regi ster).

Copies of the permt are available for public inspection upon request
at the follow ng | ocations:

Envi ronnental Protection Agency
Region 1, Air Branch, Room 1903
JFK Federal Building

Bost on, Massachusetts 02203

Department of Environnental Protection
Bureau of Air Quality Control

St at e House

August a, Mai ne 04330

Dat e
[2 July 1979] Rebecca W Hanner, Acting
Regi onal Admi ni strator,
Regi on |

[See the followi ng Federal Register notices for sanples:
1) Vol . 48, No. 42, 3/30/83, p. 12358, "PSD Permt for Trnasgulf
Pi peline Co., Final Decision".

2) Vol . 48, No. 108, 6/5/81, p. 30194, "Prevention of Significant
Deteriation of Air Quality (PSD); Determ nation of Exenption;
Medi cal Area Total Energy Plant, Boston, Massachussetts."

3)  Vol. 48, No. 5, 1/8/81, pp. 2189-2191.]



